under or related to this Act or has testified or   is about
to testify in any such proceeding, or because of   the ex-
ercise by such miner ... on behalf of himself or   others of
any statutory right afforded by this Act.

After notice to the parties a hearing on the merits was held in
Billings, Montana on June 7-8, 1982.

The parties filed post trials briefs.

ISSUES

The  threshold  issues  are whether complainant,   as   a management
supervisor,   is within the coverage of the Act  and,   further,  whether  the
complaint was  timely  filed.

The  issue on the merits  is whether respondent  discriminated   against
complainant,   a safety supervisor,   in violation of  the Act.

COVERAGE

Respondent contends that complainant does not come within the
coverage of the Act since he is a member of management.

The uncontroverted facts establish that complainant was employed as a
safety specialist in respondent's surface coal mine operation (Tr. 99,
199), The answer to the coverage issue is found in the Act itself where a
"miner" is unambiguously defined as any individual working in a coal or
other mine, Section 3(g). Management personnel working in a coal mine are
therefore "miners" within section 105(c)(l) and they are accordingly
entitled to the protections afforded therein. Accord: Mi^ller y. Federaj^
Mine Safety and Health Review Commission, 687 F. 2d 194, (7th Cir August
1982).Eagle v. Southern Ohio Coal Company, 2 FMSHRC 3728, December 1980,
(Merlick, J.).Herman v. IMCO Services, 4 FMSHRC 1540, August 1982
(Morris, J.).

The motion to dismiss for lack of coverage is denied,
TIMELY FILING OF COMPLAINANT

MK asserts the complaint of discriminatory discharge was not timely
filed. The discharge occurred on April 28, 1981 and the first notice MK
received was when Frazier filed his amended petition in this case on August
25, 1981, approximately four months later.

140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